Kansas Administrative Regulations

Department of Health and Environment

Article 73.—Environmental Use Controls Program

28-73-1. Definitions.

(a) "Act" means K.S.A. 65-1,221 et seq. and amendments thereto.

(b) "Applicant" means the owner, as defined in K.S.A. 65-1,222 (c) and amendments
thereto, of an eligible property who submits to the secretary an application for approval
of environmental use controls for the eligible property.

(c) "Eligible property" means real property that exhibits environmental contamination
exceeding department standards for unrestricted use and that is being or has been
investigated or remediated, or both, as a result of participating in a department-
approved program.

(d) "Environmental contamination" means "pollution" or "contamination," as those
terms are used in the following acts and statutes, as well as any regulations adopted
under the authority of those statutes, unless this act or any of the following acts
specifically exclude or exempt certain forms of pollution or contamination from the
provisions of this act:

(1) K.S.A. 65-3452a through K.S.A. 65-3457a, and amendments thereto, concerning
hazardous substances;

(2) the voluntary cleanup and property redevelopment act, K.S.A. 65-34,161 through
K.S.A. 65-34,174, and amendments thereto;

(3) the Kansas drycleaner environmental response act, K.S.A. 65-34,141 through
K.S.A. 65-34,155, and amendments thereto;

(4) K.S.A. 65-3430 through K.S.A. 65-3447, and amendments thereto, concerning
hazardous waste;

(5) K.S.A. 65-161 through K.S.A. 65-171y, and amendments thereto, concerning the
waters of the state;

(6) the Kansas storage tank act, K.S.A. 65-34,100 through K.S.A. 65-34,130, and

amendments thereto; and



(7) K.S.A. 65-3401 through K.S.A. 65-3427, and amendments thereto, concerning
solid waste.

(e) "Environmental use control agreement" means a legal document specifically
defining the environmental use controls and other related requirements for an eligible
property according to K.A.R. 28-73-3. The agreement shall be issued by the secretary
and shall be signed by the applicant. The signatures of the secretary and applicant shall
be notarized, and as required by K.S.A. 65-1,225 and amendments thereto, the
agreement shall be recorded by the register of deeds in the county where the eligible
property is located.

(f) "Financial assurance" means any method of guaranteeing or ensuring adequate
financial capability that is approved by the secretary as part of a long-term care
agreement. One or more of the following methods of financial assurance may be
required by the secretary as a part of a long-term care agreement:

(1) An environmental insurance policy;

(2) a financial guarantee;

(3) a surety bond guaranteeing payment or performance or a similar performance
bond;

(4) an irrevocable letter of credit;

(5) documentation of the applicant's qualification as self-insurer; and

(6) other methods the secretary determines are adequate to ensure the protection of
public health and safety and the environment.

Federal and state governmental entities that qualify as applicants under these
regulations shall not be required to provide financial assurance.

(g) "Legal description" means identification of the land boundaries of an eligible
property that is subject to an environmental use control agreement. The identification of
land boundaries shall be provided by one or more of the following methods:

(1) A definite and unequivocal identification of lines and boundaries that contains
dimensions to enable the description to be plotted and retraced and that describes the
legal surveys by county and by at least one of the following additional identifiers:

(A) Government lot;

(B) aliquot parts; or



(C) quarter section, section, township, and range;

(2) a metes and bounds legal survey commencing with a corner marked and
established in the U.S. public land survey system; or

(3) the identifying number or other description of the subject lot, block, or subdivision
if the land is located in a recorded subdivision or recorded addition to the subdivision.

(h) "Legal survey" means a boundary survey or land survey that is performed by a
land surveyor licensed in the state of Kansas and that is conducted for both of the
following purposes:

(1) Describing, documenting, and locating the boundary lines of an eligible property,
a portion of an eligible property, or both; and

(2) plotting a parcel of land that includes the eligible property.

(i) "Long-term care agreement" means a legally binding document that is entered
into as provided in K.A.R. 28-73-4 by an applicant and the secretary and that describes
the responsibilities and financial obligations of the applicant to fund the department'’s
inspection and maintenance activities at a category 3 property, as described in K.S.A.
65-1,226 and amendments thereto.

(j) "Residual contamination" means environmental contamination remaining at a
property that prohibits the unrestricted use of that property.

(k) "Unrestricted use" means that there are no limits or conditions placed on the use
of a property, including use for residential purposes.

(Authorized by K.S.A. 2007 Supp. 65-1,232; implementing K.S.A. 2007 Supp. 65-1,224
and 65-1,228; effective April 7, 2006; amended Jan. 30, 2009.)
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